KERALA REAL ESTATE REGULATORY AUTHORITY
THIRUVANANTHAPURAM

— | - Complaint No. 180/2021

Present: Smt. Preetha P Menon, Member

Dated 25™ August 2023

Complainant

Kuriachan Vamattathil Kuriakose
31/248A, Vamattathil, Mayanad,
‘Medical College P.O., Calicut.

(By Adv. John Varghese)
Respondent

 Sobha Limited,
Represented by Anil Kumar Gopalan,
Sobha, Sarjapur, Marthahalli, Outer Ring Road |
Devarablsanahalh Bellandur Bangalore 568103

(By Adv. Abraham Mathew Vettoor)

| The above Complamt came up for Vlrtual hearmg on
- ,07/06/2023 and the Counsel for the complamant and counsel for
the Respondent were present. After hearmg both partxes and

o ,perusmg the documents produced by both 51des the Authorlty ;

| passed the followmg order.
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'ORDER

1. The Complainant is an allottee of the project
" named ‘SOBHA BELA ENCOSTA PHASE-L located at
Kozhiko’de District, developed by the Respondent/Promoter. The
said project is registered with the Authority under section 3 of the
Real Estate (Regulation and Development) Act, 2016 (herein after
referred as ‘Act, 2016°). |

| 2. The facts of the Complaint are as follows: - The
Complainant entered into agreements with the Respondent for iSale
of land and construction of villa No.’ A-7LO in ‘SOBHA BELA
ENCOSTA’, areal estate project situated in Payyadithazham, near
Palazhi, Calicut, Kerala. In addition to the sale agreement and
construction agreement, the Complainant and the Respondent
entered into some oral agreement also. As per the agreeinent, the
‘total cost of the villa is an amount of Rs. 4,20,42,320/- (Rupees Four
Crores Twenty Lakhs Forty-Two Thousand Three Hundred and
Twenty Only) exeluding regiStration Fees and related Stamp duty.
The said amount is inclusive of land cost of Rs.84,93,338/- (Rupees
Eighty-Four'kLakhs Ninety Three Thousand Three Hundred and
Thirty ~ Eight Only) and ckonst"ruct‘ion‘ cost consists  of
Rs.3,’35,'48:,96;2/-k(leipees Three Crores Thirty’Five‘ Lakhs Forty
Bight :Tho"us"and Nine Hlindred~ and Sixty Two Only)‘ In October
12019, the Respendent informed the Complainant 'that the proj ect has

been'completed and fequested to remit the final payment of




Rs.27,22 494.00 | (Rupees Twenty Seven Lakhs Twenty two
- Thousand Four Hundred and ninety Four Only) As on 11.03.2020,
the Complamant had remitted total amount of Rs. 4,21,95,312/-
(Rupees four crorestwenty—one lakhs ninety-five thousand three
~ hundred and twelve only), being the full and complete payment for
the property including land and construction costs. An amount of
~ Rs, 28,09,646/- (Twenty-Eight Lakhs Nine Thousand Six Hundred
and F orty-SiX Only) being the final installment due on the property
| along with interest for alleged delay was paid under protest on
11.03.2020. Since the pro; ect was not completed as per the master
plan attached to the sale agreement and signed by both parties to the
agreement, the Complainant had written a letter to the Respondent
- stating that there are two entry points as per the master plan and that
the completed project has only one entry, which had reduced the
value of the villa and the same is not in a‘cc’ordance ‘with the
'agreement ‘executed ‘between the parties. On 17.10.2019, the
| 'Respondent informed the Complainant misrepresented that the
~ project has been completed and a balance amount of Rs. 27,22,494/-
is to be paid as final Instalment But the villa was not ready for
| handmg over possessmn On 7/1/2020 the Respondent through e-
mail 1nformed the Complainant the entry and exit of the prolect is
, Keezhmadu—Sadbhavana Road and as per clause 19 of the sale

= agreement no right is created over southern exit to«the compound.




3. The Complainants further submitted that he
addressed a letter dated 5.3.2020 to the Respondent stating that the
final installment will be paid reserving his r,ight of specific
performance in relation to the southern entry to the compound.
Thereafter another letter dated 11.03.2020 was addressed to the
Complainant by the Respondent to pay an amount of
Rs.28,09,646.35. The Complainant had also addressed another
letter to the Respondent stating that the project claimed as
completed by the Respondent had only the northern side exit/entry
access and the southern side access point as per the sanctioned plan
and agreed between the parties was closed without even informing
the Complainant. In spite of repeated requests, no action was taken
by the Respondent to open the southern side access point as per the
approved plan. Henee a complaint was filed before this Hon'ble
Authorityas‘ eomplaint No. 19/2020 dated 13.01.2020 for remedial
action inter alia to provide the southern side access road for the villa
compound or alterna‘tively provide compensation for the incomplete
- portion of the dehverables as per the agreement between the parties.

The Hon'ble authomty vide order dated 5.3.2020 had directed the
| Respondent to produee the d,evelopment_ certificate within 14 days
Unfortunately, the Respondent failed to comply the abokveorder in
| time. The complainant had remitted the amount as per fthe
 calculation of the'Respondent even though there Was no fault onthe

part of the Complamant The Hon ble authonty gave verbal

instructions to the Respon




- Complainant immediately. Though the entire amount Waslpaid by

| the Complainant as early as 11.03.2020; the Respondent didnot care
to register the villa in favour of the Complainant till date of this
complaint. The Complainant, vide e-mail dated 16/1 1/2020
requested the Respondent to comp\lete the process of registration
and handing over of the villa. Again on 18.11.2020, Complainant
sent another e- mail to the Respondent, requesting to get a draft copy
of the document to be executed 1n between the Complainant and the
' Respondent,for handing over possession of the villa. Thereafter on

13.01.2021 a reminder e-mail was sent by the Complainant to the

- Respondent. The Respondent informed the Complainant that after

settlement of the final installment, he can take possession of the
property. On Inspection of the property and villa, the Complainant
found that the contract is not completed as per the agreement. The
| 0ccup,ancy certificate for the | Complainant ‘was issued on
27.02.2020. Tt is evident from ocCupancy certiﬁcatef that the
Respondent is not in complrance with Sec. 17(1) of the Act and as
| such the Complarnant is ehglble for compensatron Also it is

| ev1dent from payment rece1pts that the Complalnant cleared the |
entire amount as early as on 11 ()3 2020 and thereafter the |
'Complalnant sent umpteen number of correspondences to the
Respondent demandlng regrstratron of the Villa in favour of the
= Complainant.' Bnt the Respondent failed to register the ,property |
Wi’thinthe p'ermiSSible time. A true ckopy, 'of the latest ema‘il dated

09.06.2021 and 24.0

21 sent by the complainant to the




- respondent is also produced. The complainant also sent lots of
_communications to the Respondent regarding the violation of the

. construction agreement. But no positive reply to register the sale
¥ deed or rectify the defect is received till this day from the
Respondent. The reliefs sought by the Complainant are (1) Issue an
‘ order directing the Respondent to ,pay‘f to the complainant penal
interest @ 18% per annum on Rs. Rs. 4,21,95,312/- being the entire
price of the villa and plot for the period of delay in handing over
and registration of the property starting with ll—3—202() to the date
of claim settlement; (2) Issue an order to immediately register the

- property in the complainant’s name (3) Award the costs of these

- proceedings to the complainant.

4, ,The Respondent 'ﬁled counter statement and
submitted as follows: The statement of claim for‘ interest on the
| grotmd.of delay 1n registering the villa is made on artiﬁcial grounds
, and such a claim is not sustainable under'Section 17 of the Act. The
Re‘Spondent had completed the yilla during October 20l9 and
| accordmgly 1nt1mated the Complamant regardmg the same and
| requested him to make the ﬁnal payment of Rs 27,22,494/- and take
: possessron of the property and to make arrangements for
regrstratron The Complalnant 1nstead of takmg possessmn and
| ~making arrangements for regrstratron approached this Hon'ble

| | Authorrty by way of complamt No 19 of 2020 statmg that there

were 2 accesses provrded to th ect and only the north side
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exit/entry access road has been provided and accordingly the project
is not completed. He had also sought an interim relief that "delay
the‘taki‘ng posseSsion of the villa A-70 without any charge to the
complainant and allow 12% interest on the compensation claim
amount till the date of settlement of the claim, pending final
| decision on the complaint". This Hon’ble Authority was pleased to
reject the complaint as per the order dated 04-09-2020 against which
the Complainant filed appeal as REFA 1 0of 2021 before the Hon'ble
KeralaReal Estate Appellate Tribunal which was also dismissed as
per the judgment dated 15-04-2021. So, the delay in delivery and
- registration is thecon’tributi»on of'the Complainaht himself and he is
~ not entitled for any interest or any other benefit on account of such
~delay. Subsequent to the dismissal of REFA No. 1 of 2021, the
Complainant apprdached the Respondent and took delivei’y of the
Villa on 10—07-2021. The handing over date as per the agreement
‘exécmed' by the complainant was July 2021 and the handing over
has been dorie’ on 10-07-2021 and the Villa was under his possession
and ehjbyment since then and started doing interior decoration
works which was completed after several months. It is only after
COmpleAtfion of the interior decdration works that the Complainant
‘ requested the Authority to complete the registration and
: ac;cc')rdingly,“~ the ‘registrat;io‘n ‘was done on 15-06-2022. T‘h-e,‘
complainant who willfully delayed the registration of the villa in his
| 'favor; on fon'ek | ground | or other canhot make ’akny claim for

‘compensation or interest on the ground of 'res Ipsa loquitor” as the
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complainant cannot take advantage yof his willful 1atches and
- negligence. No reason has been offered anywhere in the complaint
kfor the inordinate delay in arranging the last payment and the
registration charges of about Rs. 40 lakhs when the Respondent had
~ offered to deliver the villa. The Complainant is trying to take
advantage of his own faults which is not permissible in law or
equity. |
5. The Respondents submitted that after dismissal
of the REFA No. 1 of 2021, the Complainant approached the
Adjudicating officer by way of CCP No.137 of 2021.
Simultaneously, he had filed Complaint No.180 of 2021 before this
Hon'ble Authority. Finding that there is overlapping in the claim
made before the Adjudicating officer, he requested to delete relief
Nos. 1 to 3 and 6.’ Relief No. 6 is for issuance of an ordér to
- immediately register the property in the complainant’s name.
Subsequently he filed an application to reintroduce Relief No. 6,
hdwever, no order has 4beer’1 passed so far as such a course is not
~permissible in law. Relief No. 4 in the present claim is for iss‘uan'ce
of an order 'directing therespondeht to pay to the complainant penal
interest at the rate of 18% per annum on Rs. 4,21,95,312/- being,the |
entire price of the villa and plot for the period of delay in handing
- over and registration of ,kthé property starting with 11- 03-2020 to
| the date of claim settlement. Section 17 of the Real »EState
| ’(Regulkationiand Developmeht) Act, 2016 does not provide for any

payment of penal interest for delay i \delivery or registration and

X\




- this respondent does not admit that any delay has been occurred in

‘the matter of delivery and registration. First of all», payment of epenal

- interest or damage on any claim is a matter which requires strict

evidence with respect to the quantum and as well as negligence. As
-submitted earlier, the complainant had simultaneously approached
the Adjudicating Officer on ﬁling CCP No. 137 0of 2021. The main
claims therein are extracted: -(1) directing the Respondent to pay a
sum or Rs. 42;19,531/- as compensation. (2) issue an’ order or
| ydirection to the Respondent to pay a sum of Rs. 10 lakhs as

compensation for not registering the property in the name of
applicant within 3grno'nths, of obtaining occupancy certificate. (3) |
issue an order or direction to the Respondent to pay a sum of Rs. 17
lakhs as compensation for not providing permanent electricity
- connection and water connection at the time Sobha claimed
completeness and contractUally represented the villa as usable and
- 'habitable. (Respondent had provided electricity thrOugh generator
backup till regular electrioity connection was obtained), (4) issue an
order or direction to the ReSpondent to pay a sum of eompensation
Rs. 10 lakhs for'not providing'documents which deman'dedfby the
: applicant. (Before entering ipn",tof the ,cOnstructi;onf and sale

’agreements the Complainant had obtained all"land and prOject

| related documents including plans and had also prov1ded all such :

information in the RERA Webs1te) (5) i 1ssue an order or d1rect10n to

| | the Respondent to pay a sum of Rs. 20 lakhs for compensatron to

| the applloant for mental agor

:rand suffermgs caused (6) issue an
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order or direction to the respondent to pay a sum of Rs.

184,39,062+15% p.a. interest for period from 10-07-2021 to date of
actual settlement as compensation to delay in handing over the villa

| _in a habitable condition for a period starting from 11-03-2020 to
date of actual connection of utilities and rectification of problems
identified and intimated to the Respondent. Rs.84,39,062+ 15% p.a.
interest for period from 10-07-2021 to date of actual settlement.

| Based on the above claim, the Adjudicating Officer, passed an order
artiﬁcially imposing heavy compensation on several heads against
the Respondent, that too, without even an iota of evidence with
respeet to the damage or quantum thereof. The Respondent has filed
appeal as REFA No. 41 of 2022 before the Hon'ble Appellate
Authority and the operation of the order passed by the Adjudicating
~ Officer stands stayed. Copy of the order of stay in REFA No. 41 of
2022 issued by the Hon'ble Appellate Autherity is also produced.
~ The Complainant has not revealed, on the other hand has suppressed
regarding the reliefs that he had obtained in the parallel proeeedings

~ with respect to the very same cause of action and the alleged delay

- in deliver of the villa and registration of the same So, the present

~ claim made as per Complaint. No. 180 of 2021 is liable to be

~ rejected with COmpensatOry costs.

6.,, The Respondents further submltted that w1th‘

reference to the statement of claim made by the complamant it

: ,‘contalnsf only artificial and exaggerated figure and he is not entltled
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- for award of any amount under the present claim. The claimant has
" not made out any case either by way of pleading or by evidence with
- respect to the application of Rule 18 of the Rules or calculation of
| any interest as has been provided in Rule 18. So, the calculation of
the claim of interestkon the amount of Rs 4,22,03,672.35 quantifying
atRs. 1,27,97,647.77 is only td be rejected as not permissible under
the statute: This Hon'ble Authority simply directed the Complainant
to file a calculated statement of his claim without maki’ng any
‘adjudication with fespect to the entitlemént of the Complainant or
| liability of the Respondent and the filing of a calculation statement
does not by itself entitle the Complainant to award of any amount
- as has been claimed by him. This Respondent had arranged
reglstratmn within the time frame granted by this Hon'ble Authorlty |
and as submitted earlier, it had affected dehvery before the
| scheduled time. Merely because the Adjudicating Officer has
passedcertain illegal Ordefs with respect to the compensation, that
~will not entitle him for ﬁthher claim :of compensation by way of a |
~ para“llei | proceedihg.~ The order of compensation passed by the
‘Adjudicating Ofﬁcer has not attained'ﬁnality ahd;‘in kfact,fit‘ stands
stay.,ed. ST e | |
: e f Thé Complainant has filed réply affidavit by
i denying the averments'in the counter statcment of the Respondent v
~ and submitted?that ,Sectioh '1’7 of the Act defines how possession is

to be handed 'oyver. Mere hahding over of keys cannot be construed

~ as handing over of possession of the property. No documents were
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handed over, but only the key was handed over by the respondent
on 10-07-2022. Earlier the Complainant had approached this
Hon'ble Authority for specific performance of the contractual
‘obligation for providing the southern access road for the villa
| ;compound,or alternatively provide compensation for the incomplete
portion of the deliverables as per the contract between the parties.
Though this Hon'ble Authority rejected the said claim, against
which the Complainant had filed appeal before the Hon'ble
Tribunal, the Hon'ble Tribunal through order dated 15-04-2021
dismissed the appeal without prejudice to the right of the
Complainant to re-agitate the issue regarding the second access at
the right stage aftérvperforming my part of the contract. As on 17-
10-2019 the villa was not completed. The occupancy certificate was
obtained on 27-02-2020 and without the occupancy certificate, it
| cannot be said that the villa was fit to be handed over. The
Complainant had informed the Respondent, vide e-mail dated 09-
10- 2019, that the status of the project is substanfiélly different from
the master plan as the master plan prdvides two accesses to the villa
project one on the southern side and the other on the northern side.
But the southern access is not seenkin’ the constructed project.
Thér}cfore, it was requested to take corrective action by the
Réspondent. On 05-03-2020, through e-mail the Complainant had
. infbnned the Respondent that he will be making the payment while
| resérvi’n’g my right to spec’iﬁckperiformanc'e over the southern access

to the villa. Accordingly, t _instalment plUS interest of Rs.
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2,80,964.6.35 was paid and receipt was issued by the Respondent.
| Thereafter, through various communications, the Complainant had
~requested the Respondent to obtain project completion certificate,
registratioh of property and to handover possession and register the
propelty. But the key of the villa was handed over only on 10- 07-
~2021. Still there was no communication from the Respondent as to
when the villa cén be registered. That is why the Complainant had
approached this Hon'ble Authority by filing the above complaint. It
is an admitted fact that the villa was registered only on 21-06-2022

~ only after extension of time was granted by this Hon'ble Authority.

~ No communication was issued to the Complainant for registration
of the property after the Complainant had taken the door keys of the
villa on. 10-07-2021. The Complainant had issued several
communications to gtant possession and also to register the
property. Villa was regiStered on 21-06-20220n1y after the order
was issued by this Hon'ble Authority. The reasons for not paying
the last instahnent are revealed in letter dated 09/ 1072019 &
- 05/03/2020. The last ihstalment was paidoh 11-03-2020. There is
- no i‘nerdinate delay' in paying the last instalment. There was no
negligence or laches on the part of theCo‘mpla’inaI/lt for not co-

‘, operatiﬁg' With proc:ess' of registratiOn The« ‘Complainant had

 sufficient money in hlS account as on the date of payment of last

: k1nstalment , & i ,
' 8.  The Complamant further submlts that he had

ﬁled an appeal agamst the order of the Hon ble Adjudicating Officer |
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as REFA No. 42/2022 for enhancem‘ént of compensation. The
~claims before the Hon'ble Adjudicating Officer are compensation
| ‘against non- performance of statutory responsibilities by the
Respondent. The Act provides for compensation before the Hon'ble
Adjudicating Officer and for interest in delay of registration before
~ this Hon'ble Authority. Only claim for compensation is
maintainable before the Hon'ble AdjudicatingOfﬁcer and the cause
o’f action for interest is separate. The statute permits calculation of
interest from the last payment and Rule 18 of the Rules specifically
states that the annual rate of interest payable by the promoter to the
allottee shall be the State Bank of India's Benchmark PrimeLending
rate plus two percent and shall be computéd as simple interest
‘Benchmark Prime Lending rate as on the date of submission of The
" SBI claim statement i.e., as on 03-09-2022 is 12.75%. The statute
permits claim for interest for delay in rogistrationf,as well as claim
fOr compensation before this Hon'ble Auth’ority and Hon'ble
| kAdj,udicating Officer respectively. Thérefore,it cannot be s’aid that
the proceedings are parallel.  The factors to be taken into
; cohsideration while adjudging compensation are stated in Section
72 of the Act. But Section 18 of the Act does not visualize factors
as those are contained in Sectlon 72 of the Act. The admltted facts
are as follows ‘The last 1nstalment was pa1d on 11- 03- 2020 The
 keys of the V111a were handed over on 10-07- 2021 Sale deed was'

registered in favor of the Complainant by the Respondent only on ‘

21 06-2022 after time for regis

onnwas extended by this Hon'ble
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| Authority. The contents of afﬁdav1t filed by the Respondent show
that till that t1me they did not reglster sale deeds in favor of any of
the allottees and that prlor documents for reglstratron were not ready
with them. This would further show that no steps were taken earlier
b by the Respondent for registratiOn of the villa of Complainant. Copy
of email dated 17-01-2019 produced by the Respondent states that
the Vllla is ready to handover and that on payment of Rs. 27, 22,294/-

- villacan be handed over. The said statement is false for the reason
 that occupancy ~cert1ﬁcate issued by the Panchayat is dated 27-02-
12022 and hence it cannot be said that the villa was ready to be
handed over. o i |
’ 9. The documents produced from the part of the
Complamants are marked as Exbts Al to AlS. The documents
produced from the part of the Respondents are marked as Exbts. Bl
to BS. Out of the rehefs sought by the Complalnant the remalnlng |
ones to be adjudrcated is the 1% one for “dzrectzon to the Respondenz‘
to pay penal mterest @ ] 8% o per annum on RS Rs 4,21,95,312/-
| bemg the entire przce of the vzlla and plot for the perzod of delay in
handmg over and reglstratlon of the properly from 11-3- 2020 tothe

y date of clazm settlemem‘” and 3rd one for costs of the proceedings

- because 2nd prayer became redundant as the sale deed has ‘already

been executed in comphance of an 1nter1m drrectlon of thlsp‘
;’Authorrty After hearlng both partles in detaﬂ and examlnmg all the
Tdocuments placed on record followmg pomts came up for DN

,cons1deratlon T R
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1) 'Whether the Respondent/Promoter farled to complete or
| unable to hand over possession of the apartment to the
Complamant, in accordance with the terms of the
agreement duly completed by the date specified therein

or not?

2) Whether the Complainant herein is entitled to get
‘interest for delay as claimed by him, as per Section 18 of
the Act, 20162

3) What order as to costs?

10.  Points No. 1 & 2: The documents produced
from the part of the Complainants are marked as Exbts.Al to A15.

Exbt.Al is the copy of agreement for sale executed between the
Complalnant and Respondent. As per the said agreement ‘the
Respondents agreed to sell and the Complainant agreed to purchase
4.386 Ares for thepUrpOSe of constructing villa bearing No. A2-70
for a total consideration of Rs. 75' 83,337/-. Exbt.A2 is the oopy of
‘constructlon agreement executed between the Complarnant and the
Respondents As per the said agreement the Respondents agreed to
construct a 4 BHK Vrlla havmg super built up ar'ea of 4811.28 sq.ft.

on the basement, ground and first floors of the building known as
| ‘Sobha Bela Encosta It was also stated in the agreement that the

possessron of the Vrlla w111 be dehvered by July 2021. 'Exbt.A3 is

the Copy of order dated passed by the Authorrty in
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ComplaintNo.19/2020 filed by the Complainant herein. Ext.A4 is
the Copy of judgement in REFA No.01/2021 passed by the Kerala
Real Estate Appellate Tribunal. Exbt.A5- Copy of email dated
09/10/2019 issued by the Complainant stating that the current status
ofthe proj ect is substantially different from the master plan attached
to the sale agreement, the plansho’ws entry and exit at two‘ sides of
property Whereas the completed project has only one exit and entry.
Exbt A6 is the copy of recelpt dated 11/03/2020 issued by the
Respondent, statlng that the Respondents have reeelved an amount
of Rs.2,809,646.35 from the Complamant Exbt.A7 is the copy of
email dated 05/03/2020 issued by the Complalnant intimating the
| Respondents regardmg the payment of Rs.27,22,494/- made by
him. Exbt.A8 is the copy of email dated 16/11/2020 issued by the
| 'Complalnant stating that even after the final 1nsta1ment was paid by
“him the regrstratron and handrng over of the villa is pendmg and
requested the Respondent to take 1mmed1ate actron to handover the
villa and regrster the same in favour of the Complamant Exbt A9
series are the coples of email dated 18/1 1/2020 &13/01/2021 1ssued
| by the Complamant requestmg the Respondents to regrster the

| _ property in favour of the Complamant and handover the same

Wlthout any further delay Exbt All is the copy of Occupancy
Certrﬁcate dated 27/02/2020 1ssued by the Peruvayal Grama
Panohayath Exbt A14 is the copy of ledger statement 1ssued by the o

| 'Respondent evrdencmg the payment made by the Complamant for
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a period from 30/12/2017 to 29/02/2020. Exbt.A15 is the copy of
sale deed dated 15/06/2022, executed in favour of the Complainant.

11. The documents produced form the part of the
| Respondents are marked as Exbt.B1 to B8. Exbt. B1 is the copy of
email dated 17/ 10/2019 issued by the Respondent Exbt.B2 is the
copy of order dated 18/05/2023 in REFA No.4l/2022. Exbt.B3 is
- the copy of Complaint No.l9/2022 filed by’ the Complainant.
Exbt.B4 is the copy of order dated 04/09/2020 in Complaint
'No0.19/2020. Exbt.BS is the copy of order ’dated 04/05/2022 passed
by the Adjudioating officer in CCP No.137/2021. Exbt.B6 is the
‘copy of order dated 15/04/2021 passed by the Appellate Tribunal
in REFA No.1/2021. Exbt.B7 is the copy of lay out approval
issued by the CTP; Thlruvananthapuram dated 11/03/2014.
kExbt B8 is the copy of development perrmt dated 19/09/2014

12. Here, the Complamant is seeking penal interest
- from the Respondent/Promoter @ 18% per annum on the ent1re
'amount ,of consrderatron for the period of delay n handmg over
| kand registration of the property, from 11-3-2020 to the date of
realization of the amount. According to the Complainant,
1. 03:72020- is the date of lastpayment by him. He also seeks
| mterest for delay in handrng over possessron as Well as reglstratlon |
© of sale deed. We know that the law confers entltlement of an

| 'allottee to cla1m interest for delay from the Promoter only in the

manner and crrcumstance id down in Section 18 of the Act




19

2016. So, the SUbsidiary question to be answered here is “whether
Section 18 of the Act 2016 offers provision for interest for delay
oceurred in regi’stration’ of the conveyance deed in favour of the
allottee from the date of last payment by him?” Section 18 of the
Real Estate (Regulation & Development)Act 2016 stipulates that

“if the promoter fails to complete or is unable to give possession

of an apartmenz‘. plot or buila’ing (a), aecora’anee with the terms of

the_agreement for sale or duly completed by the date specified

therein; or due to discontinuance of his business as a developer on

account of suspension or revocation of the registration under this
Act or for' any other reasdn, he shall be liable on demand to the
allottee, in case the allottee wishes to witha’raw from the project,
without prejudice to any other remedy available, fo return the
amoant reeeived by him in respect of that apartmenZ; | plot, |
' baila’ing, as the case may be, with interest at such rate as may be
preseribed in this behalf including compensation in the manner as
| pravided under this Act, PFOVia’ea’ that where an aZlOttee daes not

intend to_withdraw from the project, he shall be paid, by the

Dromoter znteresz‘ for every month of delay, till the hana’mg over

of. the possession. at such raz‘e as mav be vrescrzbea’ ? So 1t is clear

rfrom the above provrso that the allottee can clalm mterest for every

month of delay till handing over Dossessmn onlv m case the :

‘ promoter fails to complete or is unable to glve possessron of an

’ "apartment plot or bulldmg m accordance wrth the terms of the

o agreement for sale or dulv comnleted by the date spe01ﬁed therein.
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13 The learned counSel appeared for ~the
| Complainant argued that only the keys of the villa was handed over
on 10-07-2021. He contended that Section 17 of the Act deﬁnes
how posSession‘ is to be handed over and mere handing over ofkeys
cannot be construed as handing over of possession of the proper’ty.
| He admits that the villa was registered in favour of the
Complainant on 21—06-2022. According to the Complainant, there

| is no in01~dinate delay in payingthe last instalment and the reasons
for not paying the last instalment are revealed in letter dated
09/10/2019 & 05/03/2020 and the last instalment was paid by him
on 11-03-2020 and’he had sufficient money in his account as on
the date of payment of last instalment. But, he admits that the last
payment was done along with interest for delay. The Complainant
argued that the statement in the email dated 17-01-2019 from the
‘ Respondent that the villa is ready to handover and that on payment
of Rs. 27 22 294/- villa can be hand'ed over was not eorrect as the
oecupancy certiﬁcate issued only on 27-02-2020. Accordmg to the
learned counsel for the Complainant the statute perm1ts claim for
| mterest for delay in reg1strat10n as well as clalm for compensation
before this Hon'ble Authority and Hon‘ble Adjudicatmg Ofﬁcer

respectively and therefore it cannot be said that the proceedings

| - are parallel

14. In reply, the learned counsel appeared for the

Respondents raised contentions that the cla1m for mterest on the
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gfound of delay in registering the villa is made‘ on artificial grounds
and itisnot sustainable, According to him, the villa was completed
~in October, 2019 itself and intimated the Complainant and
'requested him to makea’the final payment of Rs.27,22,494/— and
take possession of the property and to make ar_rangements for
registration, but the Complainant, instead of taking possession and
| making arrangements for regiStration approached this Hon'ble
Authority by way of 'complaint: No. 19 of 2020 stating that there
were 2 accesses provided to the project and only the north side
, eXit/entry access road has been provided and accordingly the
project is not completed with an interim relief that ",del‘ayrthe
taking possession of the villa A-7O without any charge to the
| Acomplainantand allow 12% interest on the compensation claim

E amount till the date of settlement of the claim, pending final

o de0131on on the complalnt" The learned counsel submltted that

-after dismissal of the sald complalnt by this Authorlty as per the
~order dated 04-09- 2()20 the Complalnant filed appeal as REFA 1/
'} 2021 before the Hon'ble Kerala Real Estate Appellate Trlbunal )

Whichwas also dis’missedaas per the judgment dated 15-04-2021.
| 'Ac"cording to the »Resp‘ondent_,fthe delayin delivery and registratiOn |

, " of sale deed was thus the contribution of the Complainant'himself

| and he is not entltled for any 1nterest or any other beneﬁt on

account of such delay The learned counsel for the Respondent
contended that subsequent to the dlsmlssal of REFA No 1/2021

the Complalnant approa

he"Respondent and took dehvery of
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~the Villa on 10-07-2021. They argued that the handing over date
o as promised as per the agreement executed by the complainant was
July ,‘2021: and the handing over has been done on 10-07-2021 and
since then the Villa was under his possession and enjoyment. From
the Respondent’s part it was also argued quoting the principle 'res
- ipsa loquitor’ that the complainant who willfully delayed the
registration of the villa on one ground or other cannot claim for
. 'in’tere‘st, as one cannot take advantage of his own willful latches
~ and negligence and no reason has been mentioned in the complaint
for the inordinate delay in arranging the last payment and the -
registration charges of about Rs. 40 lakhs when the Respendentk |
had offered to deliver the villa and the Complainant is trying to
take advantage of his own faults which is not permissible in law or

| equity. |
| Sl 15. During the hearing conducted on 23/03/2022,
the Complainant submitted that the Respondents failed to execute
- the sale deed till date though he was ready to pay the régistration
: ghargés at any time. The'co’unsel for the Respondent informed that
they’a’re'ready to register the sale deed in favour of the complainant
w1th1n one 4m‘onth, if the ,~complainant pays charges for the said
registration process. After hearing both sides, this Authrit_y on the
same_day directed the Respondents “(1) to arrange Jor registration
;  of thé_‘salé ’de’ed and coordinate wzth the Complainant and forward
the dkaﬁ Of the Sale Deed to theaComch’zinykam‘ and get it dpprOVed

within 2 weeks from the date: of receipt of this order. (2) The
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Regis*tratz'on' process of the sale deed shall be completed within one
- month from the date of receipt of this order, without Jail for which
thé ;regisiration expenses/charges have to be borne by the
 Complainant. Then the Respondents filed an IA.N0.98/2022
- secking extension of time for compliance of the abovesaid order
for two months in which they submitted in detail that they were not
'able to execute the Deed due to nonavailability of the
Executants/Developers who are abroad and it being the first sale
n deed registration in the project, consequent issues faced from the
office of Sub-Registrar. After hearing both parties the petition was
“allowed. During the next hearing on 18/07/2022; both the parties
submitted that sale deed was executed in favour of the

Complainant on 15/06/2022.

| 16, In the Complaint No.19/2020 dated 13/01/2020
ﬁled by the Complainant before this Authority, he sought only
remed1al action to prov1de the south access road for the villa
compound or alternatlvely to - prov1de compensatlon for the
klncomplete portion of the dehverables as per the eontract” but he
| has not raised any other allegatlon with respeot to. eompletlon of
: any Works in the pl'Q]CCt in questlon The Authorlty, V1de order
| dated 04/09/2020 ~dismissed the above Complalnt as the p
| Complalnant could not prove Vlolatlon of contract by the |
Respondent or the damage /1 1nconvenlence sustained or that may

o be sustalned in the absence‘t;of southern acoess shown in the plan
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The said order is marked as Exbt.A3 from the side of Complainant.
The Complainant had preferred appeal against the said order dated
04/09/2020 before the Kerala Real Estate Appellate Tribunal as
" REFA No.1/2021 and the Appellate Tribunal, vide order dated
15/04/2021, dismissed the appeal Without prejudice to the right of
- the appellant to agitate the issue regarding the second access at the
right stage, after performing his part of contract. The said order is
marked as Exbt.A4. The Complainant herein had also approached
the Adjudwatmg officer of the Authorlty vide CCP No.137/2021
seeking 1) compensation of Rs.42,19,531/- for the failure on the
part of the Promoter to provide the second access 2) to refund of
Rs.87,152/-as interest wrongly received by the promoter,
3)compensation of Rs.10 Lakhs for the delay in executing the sale
deed after obtaining Occupancy Certificate, 4) Compensation for
RS.17 Lakhs for not providing permanent electricity connection
‘and water connection 5) Compensation of Rs.10 Lakhs for not
handing over the documents in time, 6) compensation of Rs.20
" Lakhs for the mental agony ‘SUffered by the allottee and 7) an
amount of Rs. 84 39,062/~ with interest @ 15% interest from
10/07/2021 as compensatlon for the delay in handing over the Vllla |
~ in a habitable condition and cost of proceedmgs on the grounds -
'enumerétéd therein. The Adjudicating 0fﬁ¢er of the AUthOrity,
vide order dated 04/05/2022, directed the Réspondents (1) to pay
compensatioh to the Complaz'nam‘ with r'espeét to non—opeﬁing of

the second access to the proje he tune Of Rs.2 ]; 09, 765/-with
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* simple interest @ 14% from 11/03/2020 till the date of actual
payment or realzzatzon (2) to pay compensation to the
complaznanz‘ with respect fo non- executzon & non regzstratlon of
~ conveyance deed in favour of the Complainant to the tune of
Rs.25,000/- per month from 27/05/2020 till the date of execution
and registration of conveyance deed. If the said compensation so
due is not paid to the Complainant within one month from today,
the Complainant shall pay interest at 14% for the aggregafe Sum
so due from today till the date of actual payment, to the
- Complainant. (3) to pay’ Rs. 10,000/~ to the Complainant as cost of
the proceedings. The said order is marked as Exbt.BS. Both the
parties have preferred appeal against the said order dated
04/05/2022 before the Appellate Tribunal as REFA No.41/2022 &
| 42/2022. The Appellate Tribunal, vide ExbtB2 order dated
k'l8/05/2023 set aside the aforementiOned order passed by the
Adjud1cat1ng ofﬁcer and remanded the matter agam to the
| Adjud1catmg officer to decide afresh and it is still pendmg |

consideration of the Adjud1cat1ng ofﬁcer

l7 On an exhaustwe consrderauon of Sectlon 18 of
'the Act 2016 it can be ascertalned that if the Promoter fails to
complete or unable to hand over possess1on of an apartment plot

or bulldmg in accordance w1th the terms of the agreement for sale

k; or duly completed by the date spec1ﬁed therem or due to

ing s as a developer on account of

k dlscontmuance of his bus
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suspension or revocation of the registration under this Act or for
any other reason, an allottee is provided with two options viz; 1)
to withdraw from the project and get refund of the amount with
interest including compensation or 2) to continue with the project
and get interest for delay from the Promoter. The Proviso to
Section 18(1) makes it clear that, “where an allottee does not
intend to withdraw from the project, he shall be paid by the

promoter, interest for every month of delay, till the handing over

of the possession, at such rate as may be prescribed”.

According to Section 18(2), “The promoter shall
compensate the allottees in case of any loss caused to him due to
defective title of the land, on which the project is being developed or
has been developed, in the manner as provided under this Act, and
the claim for compensation under this sub- section shall not be
barred by limitation provzded under any law for z‘he time being in
~ force.”

As per Section 18(3), “If the promoter Jails to

| dzscharge any other obligations imposed on him under this Act or
the rules or regulations made thereunder or in accordance with the
terms and conditions of the agreement for sale, he shall be liable to

- pay such compensation to the allottees, in the manner as provided
‘under this Act”. | e |

18. Hence on perusal of the above provision, it is

1 ev1dent that only Sectlon 18( 1) 18(2) & 18(3) spemfy the liability

- of the promoter to glve compensatlon to the allottees whereas the
prov1so to Sectlon 18(1) does not speak about rlght of

compensatlon to the allottee ‘The prov1so says that “the allottee

is entltled to get interest for 0 th of delay till handmg over
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posSeSsion” While passing judgment in M/s Imperia Structures

Ltd. vs. Anil Patni, the Hon’ble Supreme Court of India made

“certain remarks in this regard as follows: “In terms of Sectzon 18 of the
: RERA Act, zf a promoter fazls to complete or is unable to gzve possesszon of
an apartment duly by the date specifi ed in the agreement, the Promoter
- ’would be liable, on demand, to return thevamount reeeived by him in reSpect
of that apartment if the allottee wishes to withdraw from the Project. Such
" right of an allottee is speciﬁeally made “without prejudice to any'other
remedy available to him”. The right so given to the allottee is unqualified

and if availed, the money deposited by the allottee has to be refunded with

interest at such rate as may be prescribed. The proviso to Section 18(1)

contemplates a situation where the allottee does not intend to withdraw from ‘

the Project. In that case he is entitled to and must be paid interest for every

month of delay till the handing over of the possession 1t is up to the allottee

to proceed cither under Section 18(1) or under proviso to Section 18(1).”It
will not be out of place to mentlon the remarkable observations in
this aspectkmade by the Hon’ble Supreme Court of India, in its
Judgement dated 11/11/2021 of Mis Newtech Promoters and
“Developers Pvt Ltd Vs State of UP & Others, while discussing the

‘kobjects and reasons of the Act 2016, as follows “The unquallfed
rlght of the allottee to. seek refund referred under Sectzon 1 8( 1) (a) and

- Section 1 9(4 ) of the Act is not dependent on any contin genczes or stzpulatzons

thereof. It appears that the legislature has consciously provided this right of
‘r’efund ‘On demand as an. uncondz'tz'onal absolute rz’ght to thev allottee. If the

Promoter fails to gzve possesszon of the apartment plot or buzldzng wzthzn

k the tzme stzpulated under the terms of the agreement regardless of unforeseen -

‘ t/Trzbunal whzch is in ezther way not

events or stay orders of the C
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attributable to the allottee/homebuyer, the promoter is under an obligation
to refund the amount on demand with interest at the rate prescribed by the
- State Government including compensation in the manner provided under the

Act with the proviso that if the allottee does not wish to withdraw from the

project, he shall be entitled fér interest for the period of delay till handing

over possession at the rate prescribed.” At the same time, it is worthy
 to note here that Section 18(3) as reproduced here above, bestowed
upon the allottees, the right to claim compensation from the
Promoter ‘if he fails to discharge any other obligations imposed on
him under this Act or the rules or regulations made thereunder or in

accordance with the terms and conditions of the agreement for sale.”

19. However, in the instant case, only point to be
 considered is “whethef the Complainant is eligible to get interest
| for delay as he claimed in the above Complaint, as per Section 18(1)
of the Act2016. As discussed above in detail, the 'promised date of
eompletlon and handmg Over as per Exbt. A2 agreement here was
in July 2021 and the Respondent handed over the possession of
v1lla to the Complamant on 10/07/2021, w1th1n the perlod as
pr0m1sed as per the terms of Exbt. A2 agreement Wthh is admitted
by the Complainant. Hence the Respondent/Promoter herein shall
not be alleged with any fallure to complete and hand over
,posse'sSion to the Complainant/allottee and as such Section 18(1)
of the Act 2016 shall not be attracted here in this case. Moreover,
-as detaﬂed in pre paras, Seetlo ‘ 18(1) of the Act 2016 deals only

~with the delay in completlon nding over possess10n of the
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apartment/plot/villa purchased by the al~lottce arid it does not speak
about the circumstances when delay occurred in execution of |
“conveyance deed by the Promoter.  Likewise, the proviso to
Section 18(1) ,;Speciﬁes' that the alldttee, in such circumstances,
shall be entitled to get interest for every month of delay, not from
the date of last payment, as claimed by the Complainant. It is also
_pertinent to note that the Complainant has no allegetion of any
failure on the part of the Respondent in 'completion of common
- amenities or ahy other works in the project, as per the terms of the
Exbt. A2 agreement. The Complainant herein has admittedly paid
the last instalment on 11-03-2020 with interest only after obtaining
the Occupancy Certificate on 27.02.2020. Nevertheless, it is true
that the Respondent has ‘executed sale deed in favour of the
Complamant only on 15/06/2022 in compliance of the direction
glven by thls Authorlty Sectlon 17 of the Act spec1ﬁes that
conveyance deed in favour of the allottee or the association of the
allottees or the competent auz‘horzzfy as the case may be, under this

section Shall be carrzed out by the promoz‘er within three monz‘hs

‘ﬁom date of issue of occupancy certificate. Afz‘er obtaznzng the

occupancyocertlf cate and handzng over physical possesszonto the
aZZotteeS in terms Of sub-section (1), it shall bez‘ne responsibility of |
the promoier to hand—f OVer the necessary dOcuments and plans,
| zncludzng common areas, to the assoczatzon of the allotz‘ees or the |

competent authorzty as the case may. be as per the local Zaws

= Provzded that, in the absencew f any local Zaw the promoter shall
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handover the necessary documents and plans, including common
areas, the association of the allottees or the competent authority,

as the case may be, within thirty days after obtaining the occupancy

certificate”. Anyhow, as per Exbt.A11, Occupancy Certificate has
- been obtained for the building on 27.02.2020 and the Respondent

 was bound to execute conveyance deed in favour of the
Complainant within three months from date of obtaining
occupancy certificate. Even though physical possession was
handed over to the Complainant as per the terms of the agreement,
the Respondent failed to execute deed in favour of the Complainant
on time as per the provisions of the Act 2016. However, this
Authority cannot appreciate the contentions raised by the learned
counsel for the Respondent in this regard that the delay was caused
by the Complainant himself who initiated a series of legal
proceedings against them from Complaint No. 19/2020 dated
l13..0.l.20120 because the Respondent/Promoter has the bounden
duty to call upon the Complainant/allottee to execute the
~ conveyance deed within three months from the date of obtaining
occupancy ;eertiﬁcate. Here, with respect to the grievance of the

Complainant as to the delay occurred in registering !the,eonveyance

: ,deed in his favour -the only remedy available to him is to seek

compensation from the Promoter, as prescribed under Section

18(3) of the Act 2016 as mentioned above. Butitis found that the

i ,Complainant herein has already availed the said remedy Wthh is

e revealed from Exbts B2 and BS5.
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©20. In view of the above facts and findings, I hold
that the Complainant herein is not entitled to get interest foi* delay
as claimed by him, as per Section 18(1) of the Act, 2016, as it has
been established beyond doubt that the Respondent/Promoter has
completed and handed over possession of the villa to the
Complainant within the period prescribed as per the terms of the
Exbt.A2 “agréement. The points No.l and 2 are answered

accordingly in favour of the Respondent.

21. In the result, the above Complaint is hereby

dismissed. Both parties shall bear their respective costs.

oS-
Smt. Preetha P Menon
Member

True Copy/forwarded By/Order

serctary (legal)
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" Exhibits

Documents marked from the side of 'Complainants

 Exbt.Al- Copy of agreement for sale

Exbt A2- Copy of construction agreement

Exbt.A3- Copy of order dated 04/09/2020 passed by the Authorlty
In Complaint No.19/2020.

Exbt.A4 - Copy of judgement in REFA No. 01/2021 passed by the
Kerala Real Estate Appellate Tribunal. |

Exbt.A5- Copy of email dated 09/10/2019 issued by the Complainant
Exbt.A6-Copy of receipt dated 11/03/2020 issued by the Respondent
Exbt.A7-Copy of email dated 05/03/2020 issued by the Complainant.
Exbt.A8-Copy of email dated 16/1 l/2020 issued by the Complainant.
Exbt.A9 series-Copy of email dated 18/11/2020 &13/01/2021 issued
by the Complainant. wnt
Exbt.A10 series-Copy of email communications issued by the
Complainant. | | |

- Exbt.A11- Copy of Occupancy Certificate dated 27/02/2020.

| Exbt‘.Al2‘ series -Copy of erna}il communications dated 09/06/2021

- & 24/06/2021.

 Exbt.Al13- Copy of email dated 04/06/2021 & 24/06/2021

Exbt. Al4 Copy of ledger statement 1ssued by the Respondent for a
period from 30/ 12/2017 to 29/02/2020

Exbt.A15-Copy of sale deed dai d 15/06/2022.
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Documents marked from the side of Respondents ‘

Exbt.B1- Copy of efnail dated 17/10/2019 issued by the Respondent.
Exbt.B2-Copy of order dated 18/05/2023 in REFA No.41/2022. |

| Exbt.B3-Copy of Complaint No.19/2022 filed by the Complainant.
Exbt.B4- Copy of order dated 04/09/2020 in Complaint No.19/2020.
Exbt.B5- Copy of order dated 04/05/2022 passed by the Adjudicatirig
officer in CCP No.137/2021. |

Exbt.B6 - Copy of order dated 15/04/2021 pasSed by the Appellate
Tribunal in REFA No.1/2021. : |
Exbt.B7 - Copy of lay out approval issued by the CTP,
Thiruvananthapuram dated 11/03/2014. |
Exbt.B8 - Copy of development permit dated 19/09/2014.







